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Dicamba and Herbicide Drift: 

A Look at Some Legal Issues



Today

• Review of Potential Pesticide Drift Legal Claims

• Pending Cases

• Current Regulatory Landscape
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Potential Pesticide Drift Legal Remedies
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Possible Theories

• Negligence

• Trespass

• Strict Liability

• Nuisance
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UNDERSTANDING NEGLIGENCE
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I didn’t mean to!!
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Tort Law Says Someone Has to Pay
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Negligence

• Negligence is an unintentional tort. It is a cause of 

action seeking compensation for unintentional

harm. 

• The law says that the person who creates the harm 

is the person responsible to pay…
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Elements of Negligence

• A duty of care

• A failure to conform to that duty of care, 

• Causation, and 

• Damages

• Must prove ALL FOUR

• by a preponderance of the evidence (more likely 

than not).



1. DUTY OF CARE
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Must have a DUTY…
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Duty of Care

“An actor ordinarily has a duty to exercise reasonable 

care when the actor’s conduct creates a risk of 

physical harm.” 

• Thompson v. Kaczinski, 774 N.W.2d 829 (Iowa 2009).



When Conduct Creates Risk of Harm

• Duty only exists when affirmative action is taken.

• Running a business creates a risk of harm and 

thus a duty of care.
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Examples

• Spraying pesticide is an affirmative action that 

creates a risk of harm and thus a duty

• Manufacturing, marketing, or selling a product is an 

affirmative action that can create a risk of harm and 

thus a duty
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2. BREACH OF DUTY
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Breach of Duty

• Before it can be determined whether a breach of 

duty occurred, the court must determine what the 

standard of care is.

• Default standard of care: to act as a reasonable 

person under the same circumstances.



Reasonable Care
What would a hypothetical reasonable (i.e. cautious) 

person do?

• Avoid using unsafe products

• Avoid marketing a dangerous product

• Provide adequate warnings

• Follow all instructions and warnings

• Only engage qualified applicators to use product
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Breach of Duty

• Breach of duty is proven by showing that standard 

of care was violated.

• Used an unsafe product

• Did not follow label instructions

• Marketed a dangerous product or a product that 

would foreseeably cause damage

• Negligently engaged an unqualified applicator



Breach of Duty

• The question of whether duty was breached is 

typically a question of fact for the jury.
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3. CAUSATION
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Causation

• This element requires analysis of two questions:

• Cause in Fact? 

• “But for” the defendant’s negligence, would 

the harm have occurred?

• Scope of Liability?

• This inquiry seeks to determine whether the 

cause of the accident is so remote or 

attenuated that liability should not be 

imposed as a matter of public policy. 



Causation

2. Scope of Liability:

• When scope of liability arises in a negligence case, 

the risks that make an actor negligent are limited to

foreseeable ones, and the factfinder must 

determine whether the type of harm that occurred 

is among those reasonably foreseeable potential 

harms that made the actor's conduct negligent.



Foreseeability
• If I market a product that is difficult to properly use, 

is it foreseeable that people will misuse it and harm 

will result?

• If I spray pesticide on windy day is it foreseeable 

that harm will result?

• If I buy a legal product and use it according to label, 

is it foreseeable that harm will result?
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4. DAMAGES
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Damages

• Must have actual damages to have actionable 

negligence action.

• Because damages are an element of a negligence 

action, nominal damages (i.e. $1) cannot be 

awarded (contrast with intentional torts).

• If there is no actual damage, the case is dismissed.

• Punitives do not flow from negligence 
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Who could be negligent?

• Manufacturer 

• Applicator

• Farmer
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Vicarious Liability

• Employers are generally liable for the negligence of 

their employees while the employees are in the 

scope of their employment.

• Does not generally apply to independent 

contractors unless the employer negligently 

found and engaged the independent contractor.



Negligence

• Usually Jury Question

• That’s what Syngenta came down to…
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Trespass

• Wrongful or unlawful entry by a person 

• Affecting another’s right of possession to their land

• Actual damages are not required

• Intentional direct, physical, and tangible entry upon 

the land that another person possesses

• Question is whether there is a physical invasion 

when particulate matter is involved

• Trespass could support a punitive damages award

• Lack of case law to date supporting this theory 

for pesticide drift
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Who could be responsible?

• Manufacturer?

• Applicator
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Strict Liability – Products Liability

• A seller, distributor or manufacturer of a defective 

product is liable to a person injured by that product 

regardless of whether the defendant did 

everything possible to make sure the defect never 

happened.
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Strict Liability - Applicators

• Ultra-hazardous activities can give rise to strict 

liability

• Means that you are responsible for damages 

merely because you engaged in activity

• No negligence required
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Limited Case Law

• Young v. Darter, 363 P.2d 829 (Okla. 1961)

• Application of 2-4D resulted in strict liability

• The use, by the defendant, of a poison on his 

land, which, if it escaped, would cause damage to 

plaintiff, was done at defendant's peril. He is 

responsible for its drifting and thereby 

trespassing on plaintiff's land where it damaged 

the cotton. Any precautions defendant's agent 

may have taken to prevent the injuries to 

plaintiff's cotton, in view of the results, do not 

serve to extinguish his liability. 
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Not inherently dangerous/No strict 

liability

• Mangrum v. Pigue, 198 S.W.3d 496 (Ark. 2004) 

• Dow Chemical v. Ebling, 723 N.E.2d 881 (Ind. Ct. 

App. 2000)
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Nuisance

Definition:

• Unreasonable interference with a person’s 

comfortable use and enjoyment of property.

• Hard to fit into pesticide drift theory, but…
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Current Litigation
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In re Dicamba Herbicides MDL 

(1:18 md 2820)

Cases against Monsanto and  BASF centralized in Eastern 

District of Missouri as part of multi-district litigation

• Arkansas

• Illinois

• Kansas

• Mississippi

• Missouri

• Nebraska

• South Dakota

• Tennesee
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Legal Claims

• Lanham Act violations

• Strict Liability – Defective Product

• Strict Liability – Failure to Warn

• Negligence

• Continuing Nuisance

• Negligent Misrepresentation

• Fraudulent Misrepresentation

• Fraudulent Concealment

• Fraud

• Conspiracy
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Class Action Complaint Pending 

• Seeks to certify nationwide class of soybean farmers 

who were producers of non-dicamba resistant 

soybeans that were damaged by dicamba.

• Master complaint and individual statewide 

complaints.
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Bader Farms (1:16-cv-299)

• Largest peach grower in Missouri alleging $1 million 

in damages from dicamba injury in 2015-2016

• Claims that Monsanto released dicamba-resistant 

tolerant seed with no corresponding herbicide, 

knowing that farmers would use off-label, unsafe 

products

• Forced farmers to buy and use dicamba-resistant 

seed defensively.
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Bader Farms

• Monsanto sought to dismiss:

• Misuse was an intervening, superseding cause

• It didn’t manufacture the old dicamba!

• Plaintiffs alleged that agents encouraged off-label 

use

• Court: No summary judgment. It is for a jury to 

decide whether third-party acts were 

foreseeable. Will jury find tacitly encouraged?
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Bader Farms Jury Question

• Some farmers would be willing to gamble on use of 

unlawful product in return for bumper crop.

• Was this foreseeable?
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Current Regulatory Landscape
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EPA Action in October 2017

Manufacturers voluntarily agreed to label changes for 

2018:

• Classifying products as "restricted use," permitting only 

certified applicators with special training, and those 

under their supervision, to apply them

• Dicamba-specific training for all certified applicators 

• Requiring farmers to maintain specific records regarding 

the use of these products

• Limiting applications to when maximum wind speeds are 

below 10 mph (from 15 mph) to reduce potential spray 

drift

• •
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2019 Crop Year – EPA

• On October 31, 2018, the U.S. Environmental 

Protection Agency (EPA) announced that it was 

extending the registration of dicamba for two years 

for “over-the-top” use to control weeds in fields for 

cotton and soybean plants genetically engineered to 

resist dicamba. 

• The registration extension is in place until December 

20, 2020.  In taking this step, the EPA placed 

additional restrictions on the product.
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Additional Restrictions

• Only certified applicators may apply dicamba over 

the top 

• Prohibiting over-the-top application of dicamba on 

soybeans 45 days after planting and cotton 60 days 

after planting

• For cotton, limiting the number of over-the-top 

applications from 4 to 2 (soybeans remain at 2 OTT 

applications)

• Applications will be allowed only from 1 hour after 

sunrise to 2 hours before sunset

47



Additional Restrictions

• In counties where endangered species may exist, the 

downwind buffer will remain at 110 feet (applies to 

everyone) and there will be a new 57-foot buffer 

around the other sides of the field

• Clarifying training period for 2019 and beyond

• Enhancing tank clean out instructions for the entire 

system

• Enhancing labels to improve applicator awareness on 

the impact of low pH’s on the potential volatility of 

dicamba

• Label clean up and consistency to improve compliance 

and enforceability 48



State Actions

• Missouri has declared no special needs labels for 

2019

• Arkansas Plant Board banned dicamba use in 2018, 

but new rules would allow from May 21 through 

October 31 in 2019 with a one mile buffer zone

• Currently in 30-day comment period
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Applicator Advice

• Acquire commercial spray endorsement and work closely 

with insurer to understand coverage limits

• Insurer should defend if you are sued 

• Make sure you obtain all required training and FOLLOW 

THE LABEL precisely

• Only Xtendimax (Monsanto), FeXapan (same thing as 

Xtendimax but sold by DuPont), and Engenia (BASF). 

• Work with an attorney to structure your business to 

protect personal assets (those outside of your business)
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Farmer Advice

• Consider all risks involved in seed/herbicide choices

• Engage only licensed applicators

• Contact state agency if you are damaged

• Preserve evidence

• Consider legal action

• You may be part of class action
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CALT Resources
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www.calt.iastate.edu
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Email micki@iastate.edu



Twitter: @CALT_IowaState
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Facebook: @centeraglawandtax
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